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DETAILED ACTION 

1 . The Examiner acknowledges the preliminary amendment filed January 7, 
2005, wherein claims 1-11 were cancelled and claims 12-31 were added. 

Claim Objections 

2. Claims 17 and 30 are objected to because of the following informalities: 
Each of these claims uses the term safety that was not used within the 
specification. Based on the failsafe comment within the specification the 
Examiner interprets safety to mean failover or redundancy. Appropriate 
correction is required. 

3. Claims 12 and 29 are objected to because each lacks the clarity of using a 
colon after the word comprising. 

4. Applicant is advised that should claim 26 be found allowable, claim 26 will 
be objected to under 37 CFR 1 .75 as being a substantial duplicate thereof. 
When two claims in an application are duplicates or else are so close in content 
that they both cover the same thing, despite a slight difference in wording, it is 
proper after allowing one claim to object to the other as being a substantial 
duplicate of the allowed claim. See MPEP § 706.03(k). 

Claim Rejections - 35 USC § 101 

5. 35 U.S.C. 101 reads as follows: 



Whoever invents or discovers any new and useful process, machine, manufacture, or 
composition of matter, or any new and useful improvement thereof, may obtain a patent 
therefor, subject to the conditions and requirements of this title. 
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6. Claims 29-31 are rejected under 35 U.S.C. 1 01 because the claimed 
invention is directed to non-statutory subject matter. The claim is directed to a 
judicial exception in the form of an abstract idea (i.e. computer program) for 
resource selection. Neither a physical transformation nor any useful, concrete 
and tangible result is found as no real world use is found as the process recited 
in these claims are not associated to any physical devices. Appropriate 
correction/clarification requested. 

Claim Rejections - 35 USC §112 

7. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

8. Claims 13-14, 20 and 29-31 are rejected under 35 U.S.C. 112, second 
paragraph, as being indefinite for failing to particularly point out and distinctly 
claim the subject matter which applicant regards as the invention. 

9. Claims 13-14 and 20 are indefinite because it is unclear how these claims 
further limit the independent claim. In independent claim 12, Applicant states 
"...a plurality of resources provide the communication components with a same 
function". Therefore, these claims would appear to be redundant. 

1 0. Claim 29, the preamble states "a computer program adapted to operate 
within a communication network, the communication network having 
communication components that use a resource in the network", however the 
body of a claim recites a database. It is unclear what is intended by the limitation 
"database" as computer programs cannot contain a database. As such, the 
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claim is indefinite. Claims 30-31 are rejected due to dependent relationship with 
claim 29. 

1 1 . Claim 29, recites the use of "modules". The specification is unclear as to 
whether the modules are hardware or software. The broadest reasonable 
interpretation of the term "module" in light of the specification is intangible 
software, not tangible hardware. Intangible software lacks structure that is 
required to provide positively recited limitations into an apparatus claim. Claims 
30-31 rejected due to dependent relationship with claim 29. 

Claim Rejections - 35 USC § 102 

12. The following is a quotation of the appropriate paragraphs of 35 
U.S.C. 102 that form the basis for the rejections under this section made in this 
Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in 
public use or on sale in this country, more than one year prior to the date of application for patent in 
the United States. 

13. Claims 12-27 and 29-31 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Dutta PGPub No. 20020073204. 

Claim 12: (new) A method for selecting resources in a communication 
network, the network having communication components which use the 
resources in the network, a plurality of resources provide the communication 
components with a same function, comprising (Dutta, paragraphs 25-26; Dutta 
provides communications links [network] between various devices 
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[communications components] and computers [plurality of resources] connected 
together within distributed data processing system). 

determining and storing a function and a resource performance-statement 
about by the communication component; (Dutta, paragraphs 64-65; Dutta 
discloses collecting performance information). 

storing resource-specific information in a database if a resource is being 
used by the communication component; and (Dutta, paragraphs 6-7 and 41; 
Dutta discloses lists and databases for the exchange of information about and 
between nodes including the peer nodes with which the user's node has already 
established a connection or session [resource is being used by the 
communication component]). 

selecting the resource based on the resource-specific information and 
statistical information about the previous use of this resource. (Dutta, 
paragraphs 49-50 and 59; the previous use of this resource and statistical 
information is received/distributed to other components and available for 
determining which resource to select). 

Claim 13: (new) The method as claimed in claim 12, wherein the function 
is the functionality of the resource. (See 112 rejections above. Claim 13 is 
rejected on the same basis as claim 12). 

Claim 14: (new) The method as claimed in claim 12, wherein the function 
is the functionality of the component. (See 112 rejections above. Claim 14 is 
rejected on the same basis as claim 12). 
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Claim 15: (new) The method as claimed in claim 12, wherein the 
resource-specific information includes statistically evaluated information sent by 
the resource. (Dutta, paragraphs 49-50 and 59; the previous use of this resource 
and statistical information is received/distributed by the resource and available 
for determining which resource to select). 

Claim 16: (new) The method as claimed in claim 12, wherein the 
resource-specific information includes reliability information of the resource. 
(Dutta, paragraph 57; Dutta discloses that the data traffic on the peer-to-peer 
network can be reduced [cost] and the connections can be optimized 
[reliability/safety]). 

Claim 17: (new) The method as claimed in claim 12, wherein the 
resource-specific information includes safety information of the resource. (Dutta, 
paragraphs33-34; Dutta describes the resource as being able to be both a client 
and a server. Clients and servers that cannot reach an intended resource will 
choose the next available resource). 

Claim 18: (new) The method as claimed in claim 12, wherein the 
resource-specific information includes availability information of the resource. 
(Dutta, paragraph 37; The provision of information between the communications 
components is determined based on availability of the resource). 

Claim 19: (new) The method as claimed in claim 12, wherein the 
resource-specific information can be provided to other communication 
components. (Dutta, paragraphs 32-33; Dutta discloses data [resource 
information] traffic between communication components). 
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Claim 20: (new) The method as claimed in claim 12, wherein the resource 
are the useable services of communication components. (See 112 rejections 
above. Claim 20 is rejected on the same basis as claim 12). 

Claim 21: (new) The method as claimed in claim 12, wherein the 
communication component has a search function for determining the address of 
resources of further communication components. (Dutta, paragraphs 6-7; Dutta 
describes a list of addresses of peer nodes). 

Claim 22: (new) The method as claimed in claim 12, wherein a reaction 
time of the resource is taken into account for the statement. (Dutta, paragraph 
35; Dutta uses a protocol that takes into account the speed of the connection 
[reaction time]). 

Claim 23: (new) The method as claimed in claim 12, wherein a present 
utilization level of the resource is taken into account for the statement. (Dutta, 
paragraph 59; Dutta discloses tracking actual usage [utilization level of the 
resource] and connection statistics and then report the information). 

Claim 24: (new) The method as claimed in claim 12, wherein a remaining 
capacity of the resource is taken into account for the statement. (Dutta, 
paragraph 59 and 64; Dutta discloses tracking actual usage [utilization level of 
the resource] and connection statistics and then reports the information. Dutta 
also discloses determining maximum connections and performance issues based 
on reaching capacity of connections [capacity of the resource]). 

Claim 25: The method as claimed in claim 12, wherein if the resource 
being used by the communication component fails then the communication 
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component selects the next available resource with the same function for further 
use. (Dutta, paragraphs 64-65; Dutta describes determining if the node 
[communication component] is close to its maximum limit of concurrent 
connections. Based on the fan out method of communication requests a 
communications component may select another available resource). 

Claim 26: (new) The method as claimed in claim 12, wherein if the 
resource being used by the communication component fails then the 
communication component selects the next available resource with the same 
function for further use. (Claim 26 is the same as claim 25. Therefore, Claim 26 
is also rejected under the same rejection as claim 25 above). 

Claim 27: (new) The method as claimed in claim 12, further comprising 
ascertaining resource data after the communication component has been turned 
on, the resource data selected from the group consisting of the functions, the 
statements and a combination thereof. (Dutta, paragraph 1 1 ; Dutta describes 
collection and sharing of node characterizing data [resource data] associated 
with a node connected to the target node [i.e. after the communications 
component has been turned on]). 

Claim 29: (new) A computer program adapted to operate within a 
communication network, the communication network having communication 
components that use a resource in the network, comprising (Dutta, paragraph 77; 
Dutta describes that the method of resource selection could be performed by a 
computer program stored on an appropriate medium) 
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a database including information about the resource; (Dutta, paragraphs 
39 and 44-45; Dutta discloses having a database that stores information about 
the resource). 

a module for finding an address of further communication components; 
(Dutta, paragraph 37; The provision of information between the communications 
components is determined based on availability of the resource). 

a module for checking an availability of the resource and for ascertaining a 
performance of the resource; (Dutta, paragraph 64; Dutta discloses ascertaining 
a performance of the resource to check if the resource is close to a maximum 
capacity for connections [availability]). 

a module that stores resource-specific information about the use of the 
resource when the resource in the database is being used; and (Dutta, 
paragraphs 39 and 44-45; Dutta discloses having a database that stores 
information about the resource). 

a module for selecting a resource based on resource data selected from 
the group consisting of the resource-specific information stored in the database 
and statistical information about the previous use of the resource. (Dutta, 
paragraphs 49-50 and 59; The previous use of this resource and statistical 
information is received/distributed by the resource). 

Claim 30: (new) The computer program as claimed in claim 29, wherein 
the resource-specific information includes reliability, cost, and safety information. 
(Dutta, paragraph 57; Dutta discloses that the data traffic on the peer-to-peer 
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network can be reduced [cost] and the connections can be optimized 
[reliability/safety]). 

Claim 31: (new) The computer program as claimed in claim 29, wherein 
the statistical information is received from another component. (Dutta, 
paragraphs 49-50 and 59; the previous use of this resource and statistical 
information is received from other components). 

Claim Rejections - 35 USC § 103 

14. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for 

all obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described 
as set forth in section 1 02 of this title, if the differences between the subject matter sought to 
be patented and the prior art are such that the subject matter as a whole would have been 
obvious at the time the invention was made to a person having ordinary skill in the art to which 
said subject matter pertains. Patentability shall not be negatived by the manner in which the 
invention was made. 

15. Claims 28 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Dutta PGPub No. 2002/0073204 as applied to claim 27 above and in view of 
Jonas PGPub No 2002/0064147. 

Dutta is silent about when resource data is collected. 

Claim 28: (new) The method as claimed in claim 27, wherein the resource 
data is ascertained at stipulated time intervals. (Jonas, paragraph 39; Jonas 
describes the periodic [stipulated time intervals] mapping of resources [resource 
data]). 

It would have been obvious to one skilled in the art at the time of the 
invention to include the periodic collection of data within Dutta in view of Jonas, 
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because Jonas states that the information may be updated to note moved, added 
or deleted resources, (paragraph 39) 

Conclusion 

16. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. WO-A-0077637 by Gateway also discloses 
communications within a distributed network including selection of the best 
resource based on performance information, redundancy and response time. 

1 7. Any inquiry concerning this communication or earlier communications from 
the examiner should be directed to LAURI HARRIS whose telephone number is 
(571 )270-7482. The examiner can normally be reached on Monday-Thursday 
7:30-5:00. 

18. If attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supervisor, Sam Yao can be reached on 571-272-1224. The fax 
phone number for the organization where this application or proceeding is 
assigned is 571-273-8300. 
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1 9. Information regarding the status of an application may be obtained from 
the Patent Application Information Retrieval (PAIR) system. Status information 
for published applications may be obtained from either Private PAIR or Public 
PAIR. Status information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, see http://pair- 
direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll- 
free). If you would like assistance from a USPTO Customer Service 
Representative or access to the automated information system, call 800-786- 
9199 (IN USA OR CANADA) or 571-272-1000. 

/LH/ 

/Sam Chuan C. Yao/ 

Supervisory Patent Examiner, Art Unit 41 1 1 



